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The Hamama ”’ Case.* II.—The Judgment 


IN THE HIGH COURT OF JUSTICE, 
QUEEN’S BENCH DIVISION, 
Royal Courts of Justice, Friday, March 20th, 1959, 


Before 
Mr. JUSTICE PAULL 


Between 


His Highness PriNcE SAID TOUSOUN, 
MARGUERITE ELEONORE CUNNINGTON 
(married woman), and 
JOHN EDWARD CUNNINGTON 
Plaintiffs 
and 


St. SIMON BLOODSTOCK AGENCY 
(INTERNATIONAL) LIMITED 
and JOHN LEwIs 
Defendants 
And between 


St. SIMON BLOODSTOCK AGENCY 
(INTERNATIONAL) LIMITED 
Plaintiffs 
and JoHN LEwIs 
Defendant 


(Transcript of the Shorthand Notes of The Associa- 
tion of Official Shorthandwriters Limited, Room 
No. 392, Royal Courts of Justice, and No. 2, New 
Square, Lincoln’s Inn, London, W.C.2.) 

Mr. GILBert BeyFus, Q.c., and Mr. E. D. Sut- 
CLIFFE (instructed by Messrs. Hardcastle, 
Sanders & Armitage) appeared on behalf of 
the Plaintiffs in the first action. 

Mr. Hevenus P. J. MitMo and Mr. PETER LEwIs 
(instructed by Messrs. Hunters) appeared on 
behalf of the first Defendants (Plaintiffs in the 
second action.) 

Mr. F. H. Lawton, a.c., and Mr. MICHAEL 
EasTHAM (instructed by Messrs. Zeffertt, 


Heard & Morley Lawson) appeared on behalf 
of the second Defendant (Defendant in the 
second action). 


The Judgment 


Mr. JUSTICE PAULL : This action is concerned with 
the sale of a race-horse called “Hamama.” 
“ Hamama” was born out of a mare owned by 
Prince Tousoun. M. Cunnington is the trainer of 
Prince Tousoun’s race-horses. He is also closely con- 
nected with the Prince’s stud farm, and looks after 


* A general account of the proceedings in this case was 
published in ‘The Veterinary Record” last week, 
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the Prince’s business interests in other ways. The 
stables and the stud farm are in France. There is 
an arrangement between M. Cunnington and the 
Prince whereby some horses which are not wanted 
by Prince Tousoun pass into the ownership of M. 
Cunnington. There is a query in this case as to in 
whose ownership “ Hamama ” was at the time of the 
sale the subject-matter of this action. He was cer- 
tainly being raced under the colours of Madame 
Cunnington. He was being trained at the Chantilly 
stables of M. Cunnington. All the parties are con- 
tent that I should not trouble with this side of the 
matter, and that I should assume that the Prince 
was the owner. I shall do so. 

The St. Simon Bloodstock Agency is a company 
of “ horse brokers,” if I may coin that term. It is in 
touch with, and its representatives travel round to, 
racing stables in order to find out what horses are 
for sale, and which stables have patrons who desire 
to buy race-horses. Capt. de Moraville, the Agency’s 
representative, found in the spring of 1956 that the 
owner of “ Hamama” might be willing to sell him. 
The horse had already been entered for the Two 
Thousand Guineas, which was to be run on May 
2nd of that year, and Mr. Deforge, the stable’s head 
jockey, had been booked to ride him. Capt. de 
Moraville had also found out that a patron of Sir 
Gordon Richards, namely, Mr. Lewis, one of the 
defendants in these actions, was desirous of buying 
at least one, and possibly more race-horses. On April 
12th, 1956, the Agency wrote a letter. That 
letter appears at page 3 of the correspondence, and 
is in the following terms: “ Dear Sir Gordon. For 
the last week we have had the first refusal of rather 
a nice colt called “Hamama,” which is engaged in the 
Two Thousand Guineas. This ended to-day without 
our client coming up to scratch. I am not asking 
for an extension of the option at once, but it occurs 
to me that you might be interested in the horse, 
whose price is very reasonable indeed.” Then I 
leave out a paragraph. “I would like to sell him to 
a good stable as I think he may be a useful colt, 
and should anyway be given a chance. Obviously 
if the pedigree were not officially in doubt, he 
would be worth considerably more than the price 
of £8,000 which they are asking. In my opinion, 
they might readily accept £7,500 as the owner is a 
friend of mine.” Then the writer says: “If you 
are interested, please let myself or Capt. John de 
Moraville know immediately. I enclose the pedigree 
and performance of this colt.” 

On April 13th a copy of that letter was sent to 
M. Cunnington. On that date the secretary of the 
St. Simon Bloodstock Agency wrote saying : “ Before 
leaving London for Newbury, Capt. Booth-Jones 
instructed me to send a copy of the letter written 
yesterday to Sir Gordon Richards.” So negotiations 
started. 

During the early part of the hearing of this case. 
it looked as though it might be of great importance 
to go into the negotiations in detail, both because 
there was a question whether the sale was a sale 
to the Agency, or to Mr. Lewis, and also because 
there was a question whether any warranty was 
given, and if so by whom and to whom. These 
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matters are now agreed between the parties for the 
purpose of these actions, but only for the purpose 
of these actions. 

It is sufficient, therefore, for me to say on the 
question of the formation of the contract that the 
contract was an oral contract made on Sunday, April 
22nd, 1956 whereby Prince Tousoun sold to 
Mr. Lewis the horse “* Hamama ” with a warranty of 
soundness, the price being £7,000 with a contingency 
of a further £5,000 to be paid if “Hamama” won the 
Two Thousand Guineas on May 2nd, 1956. 
The Agency’s fee of £420 was to be paid by Mr. 
Lewis. The warranty of soundness was a warranty 
that the horse was sound at the date of sale. It was 
clearly within the contemplation of both parties that 
* Hamama ” should run in the Two Thousand Gui- 
neas. To the knowledge of both parties that was one 
of the purposes for which the horse was sold. The 
warranty, therefore, was a warranty that the horse 
on the date of sale was sound for that purpose. 

When Mr. Chamberlain, a veterinary surgeon, was 
in the witness-box, I asked him how he would define 
soundness in a horse. He at once quoted to me word 
for word the definition given by Baron Parke in the 
case of Kiddell v. Burnard in volume 9 Meeson & 
Welsby at page 668. Mr. Chamberlain even gave 
me the name of the case and the volume of the law 
reports in which the case is to be found! That 
definition, therefore, is clearly one well recognised 
by veterinary surgeons as well as by lawyers. 

In that case Baron Parke said: “I have always 
considered that a man buys a horse warranted sound 
must be taken as buying him for immediate use. 
and has a right to expect one capable of that use, 
and of being immediately put to any fair work the 
owner chooses. The rule as to unsoundness is that 
if at the time of the sale the horse has any disease 
which either actually does diminish the natural 
usefulness of the animal, so as to make him less 
capable of work of any description, or which in its 
ordinary progress will diminish the natural useful- 
ness of the animal ; or if the horse has, either from 
disease or accident, undergone any alteration of 
structure that either actually does at the time, or in 
its ordinary effects will diminish the natural useful- 
of the horse, such horse is unsound.” 

A little later on in his Judgment, Baron Parke 
said: “I think the word ‘sound’ means what it 
expresses, namely, that the animal is sound and free 
from disease at the time he is warranted to be sound.” 
In the same case Baron Alderson said : “ The word 
‘sound’ means sound, and the only qualification of 
which it is susceptible arises from the purpose for 
which the warranty is given. If, for instance, a 
horse is purchased to be used in a given way, the 
word ‘sound’ means that the animal is useful for 
that purpose, and unsound means that he at the time 
is affected with something which will have the effect 
of impeding that use.” 

A congenital defect may itself be a disease. Thus 
in Holliday v. Morgan (volume 1 Ellis & Ellis, page 
1) which was a case where a horse had an unusual 
convexity in the cornea of the eye which caused 
short-sightedness, and therefore a tendency to shy, 
the Common Serjeant at the Lord Mayor’s Court 
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told the jury that if they thought that the horse shied 
in consequence of a defect in vision caused by natural 
malformation of the eye, that was unsoundness. This 
direction was held to be correct, since the defect 
complained of rendered the horse less than reason- 
ably fit for immediate use. Lord Campbell said : 
“The unsoundness consisted in the tendency to shy 
caused by natural malformation ; so produced, it is 
not the less unsoundness.” On the other hand, a 
defect of conformation which in itself is not in any 
way disabling, but which may lead the horse being 
more prone to accident, is not a breach of warranty 
of soundness ; see Bailey v. Forest, volume 2 Carring- 
ton & Kirwan, page 131. 

One of the complaints in this case is that 
““Hamama” was a whistler. Whistling is a well- 
known disease in a horse, and it certainly reduces 
the usefulness of a horse for racing. The disease of 
whistling is caused by a paralysis of certain laryngeal 
muscles in the left side of the throat. This prevents 
the muscles from drawing completely aside while the 
horse is drawing in or expelling its breath. In this 
way it effects the amount of physical exertion of 
which the horse is capable. It comes on gradually. 
and tends to get worse and worse. A horse may 
inherit a tendency to be a whistler. One may say of 
a horse : “ This horse’s sire was a whistler ; his dam 
was a whistler ; this horse will probably develop into 
being a whistler.” Moreover if at some stage in the 
horse’s life he does become a whistler, one can be 
fairly certain that the paralysis probably had _ its 
origin some time before the whistle first appeared 
since it is a gradual process manifesting itself when 
the paralysis first prevents a withdrawal of muscles 
sufficient to give a full air passage. 

What then do you warrant if you warrant that a 
horse is not a whistler? In my judgment a defen- 
dant cannot succeed in a defence of breach of a war- 
ranty of soundness on the complaint that the horse 
was a whistler unless at the time of the sale the disease 
had reached the stage at which it caused the horse 
to whistle. Up to that moment the horse may have 
the seeds of the disease, but does not have the disease 
itself, since the disease of the warranty is the whistle. 
Further, the mere fact that a horse under stress will, 
because of his natural conformation, produce a 
noise like whistling is no breach unless the noise 
is produced by the disease, or unless the horse is 
bought for a purpose where the noise itself would 
be a defect. 

Similarly with regard to the horse’s heart. You 
do not warrant that a horse has a heart which will 
remain sound during the horse’s life, or that the 
heart is so strongly built that it is unlikely to break 
down at some future date. You warrant that at the 
moment of sale the heart is not then diseased, and 
that the heart is fit for work of the kind to which 
the vendor has reason to believe the horse may 
reasonably be put in the immediate future. 

The real difficulty is to define what exactly is 
meant by these words in the case of a race-horse. 
It is apparently only in comparatively recent times 
that it has been recognised that a horse which, from 
his looks and his performance, is apparently sound 
may in fact have a diseased heart. In Oliphant’s 
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“Law of the Horse” (sixth edition) published in 1908 
there are set out no less than 105 diseases, any one of 
which may render a horse unsound. There is no 
mention of heart at all. Even only a short time ago, 
tests as to a horse’s heart were limited to tests by a 
stethoscope used before and after exercise. Now there 
is the Equine Research Station, and I believe the 
Cambridge Research Station, where a horse may be 
kept under observation for many days with constant 
examinations both by electrocardiographs and a 
stethoscope so that the one type of test can be 
balanced against the other type of test. 

In this way, it has been discovered that a horse’s 
heart can be temporarily dilated as the result of a 
hard race, but may then return to normal, or nearly 
to normal. The horse is then fit and well, but the 
result of having had a first dilatation may mean that 
on the next occasion, when he is subjected to strain, 
the heart will dilate more easily because of the first 
dilatation. Each dilatation may make each subse- 
quent dilatation more likely. Or again, after one 
or possibly more dilatations, the heart may develop 
symptoms which come and go so that one test may 
show a normal heart, and within a few hours or a 
few days, without any extra strain having been put 
on the heart, symptoms will be found such as 
arrhythmia (that is, irregularities) or murmurs which 
show that the heart is not a normal heart. One 
veterinary surgeon may examine and pronounce the 
heart normal ; another may examine and pronounce 
the heart a strained heart, yet each may be right 
on what his examination has shown. It is clear that 
the subject bristles with difficulties. 

How then should I direct a jury in this case on 
what in law is the test for soundness by reason of 
the condition of ““ Hamama’s” heart? In my judg- 
ment, the proper direction would be as follows: 
To prove a breach of the warranty of soundness, 
the defendant must show more than that at the time 
of sale the horse had at some time suffered a strain 
to his heart. The defendant must show that the 
probability is that either by reason of the congenital 
state of the heart, or by reason of a previous strain 
or strains, the condition of the horse’s heart at the 
time of sale was such that the horse could not rea- 
sonably be expected to-undergo the strain of a race 
of the character of the Two Thousand Guineas, that 
is to say, a race of a mile against the opposition of 
good classic horses. The fact that the seller may 
have been in complete ignorance of such a condition 
is immaterial. On the other hand, the mere fact that 
the horse broke down in the actual Two Thousand 
Guineas which was run does not prove a breach. 
The performance of the horse in the race may be 
considered (I should tell the jury) only if the pro- 
babilities are that the events which occurred between 
the sale and the race had no effect on the state of the 
horse’s heart. If that is proved by the defendant, 
then how the horse in fact behaved in the race may 
be considered to be an important factor to be taken 
into account in determining where the truth lies. 
A breakdown in the last few yards of the race may 
well be of very little evidential value ; a breakdown 
a few yards from the starting gate may well be an 
important element to consider. The nature of the 
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breakdown may also be important. It will be noticed 
that in this direction I have said “a race of the 
character of the Two Thousand Guineas,” and not 
the actual Two Thousand Guineas race which was 
run. In my judgment, the former is correct, and not 
the latter, even although the horse was bought to 
run in the actual race. I do not think that the heart 
of a horse sold to take part in a particular race can 
be said to be unsound merely, for instance, because it 
breaks down after undergoing excessive strain in 
trying to catch up another unexpectedly fast horse 
near the winning post. The degree of the enthusiasm 
of the jockey has to be borne in mind. In the same 
way I have used the words “could not reasonably 
be expected to undergo,” and not “could not 
undergo.” In my judgment, one must look to the 
time of the race and say whether a qualified person 
with full knowledge of the actual condition of the 
heart would or would not consider the horse fit to 
run. I shall look at the history of “ Hamama™” in 
the light of the law I have laid down, and try to 
apply that law to the facts. 

“Hamama” was born about March, 1953, becoming 
a yearling on January Ist, 1954. He was a back- 
ward colt in developing, and during the early part 
of his life had to be given special training. He was 
exercised for longer periods and over longer dis- 
tances than was normal ; see M. Gautier’s evidence. 
That would, of course, tend to throw more strain on 
his heart than would be thrown in the case of horses 
which were not backward. Owing to his being in 
a backward condition, and having to undergo the 
special training, he was not raced as a 2-year-old 
until October 19th, 1955. He then had three 
races within sixteen days. Of the first two it is only 
necessary to say that M. Cunnington did not consider 
that the jockey (an apprentice) rode “ Hamama ” 
hard enough in the second race, although the horse 
certainly came fifth out of ten. 

The third race must be dealt with in some detail. 
It was a six furlong race at Maison Lafitte on 
November 4th, 1955. One of the horses taking part 
was “ Lavandin,” the winner of the Derby in 1956. 
The report of the race, which M. Cunnington said is 
a fair report, was as follows: “*Hamama,’ which 
had already been placed twice ”"—that is a mistake 
for once—“ at Tremblay just managed to wim the 
Prix Feb from the novice ‘ Lavandin.’ At the first 
post, ‘Hamama’ and ‘ Lavandin’ had the advan- 
tage of their opponents, and *‘ Lavandin’ seemed to 
be going much better than his adversary, but 
*Hamama_’ kept the lead very bravely and just won 
from his opponent. ‘Train Bleu’ was third after all 
the time having been in the running.” M. Deforge’s 
evidence was that the going was not heavy, but he 
had to keep ahead of “ Lavandin.” M. Cunnington 
said that ““Hamama” did not show any signs of 
strain after the race—that is, he did not go off his 
food. The comment which may be made is that a 
race of that description, the third of three races in 
sixteen days, would undoubtedly extend “ Hamama.” 

The fourth race on April 15th, 1956, only 24 weeks 
before the Guineas, must also be referred to in some 
detail. One of the horses in that race was “ Buisson 
Ardent.” “ Buisson Ardent” had up to then won 
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every race he had been entered for. He became the 
favourite in the Two Thousand Guineas, and came 
third in that race. It is right to add that M. Deforge 
said that in the race on April 15th, “Buisson Ardent” 
was very much off form. The ground was heavy, 
being very wet, and heavy going can, of course, be 
a strain upon a horse. The race was a race of seven 
furlongs at Longchamps. The report of the race is 
as follows: “‘Pas de Quatre’ made light of his 
opponents in this short distance race in which 
* Buisson Ardent,’ hitherto unbeaten, caused great 
disappointment. ‘Pas de Quatre’s’ task, however, 
did not seem to be an easy one since he had to give 
18 to 24 lb. to young horses who were gallopers. 
‘Gwys’ got off ahead of ‘Pas de Quatre,’ ‘Hamama,’ 
‘Liperion’ and * Buisson Ardent,’ whilst ‘ White 
Winter’ fell behind from the start. Entering the 
straight, ‘Pas de Quatre’ had a slight lead over 
‘Gwys,’ ‘Buisson Ardent,’ ‘Hamama’ and ‘Liperion. 
‘Pas de Quatre’ forged ahead by degrees, and came in 
eight lengths ahead of ‘ Hamama’ which took second 
place easily from ‘ Gwys.’” M. Deforge said that his 
instructions were to track “ Buisson Ardent,” and 
not to pay much attention to any other horse. 
Obviously so far as M. Cunnington was concerned, 
the object of the race was to see whether “Hamama” 
could beat “ Buisson Ardent.” The race being only 
24 weeks before the Guineas, it may well be that 
“ Buisson Ardent” was not pressed too hard. Be 
that as it may, there is no doubt about it that 
“ Hamama” did track “ Buisson Ardent” success- 
fully, and not only passed that horse but another 
horse called “Gwys” which was in front of 
“Buisson Ardent.” M. Deforge’s evidence is that 
he did not try to catch up the winner, which was 
some eight lengths in front of him when he passed 
“Gwys,” as he did not think he could win. The win- 
ner, “Pas de Quatre,” does not seem to be a horse of 
any great merit although, as sometimes does, of 
course, happen, on that day it seems to have carried 
everything before it. M. Deforge added that after the 
race ““‘Hamama” seemed to be in good condition, and 
M. Cunnington said that the horse did not go off 
his feed or show any signs of stress. He did not 
have to be examined by M. Bouchet, who was M. 
Cunnington’s veterinary surgeon. At the same time, 
it is difficult to think that the race was net some- 
what of a strain upon “Hamama” although not 
such a strain as one would expect would damage an 
otherwise sound heart. 

M. Cunnington is a very well-known and respected 
trainer in France. M. Bouchet has been President 
of the Veterinary Surgeons Institute of France. Both, 
therefore, are men of some distinction. M. Bouchet 
is certainly an elderly man; he has retired since 
1956, and now lives in the south of France. As a 
consequence, his records have been destroyed. 

The defence’s case is that “ Hamama” was over- 
trained and over-raced as a 2-year-old, and at some 
time strained his heart, probably in the third race, 
or in the race at Longchamps, or in both. Sir 
Gordon Richards says that he would not run a 2- 
year-old three times in sixteen days if the horse had 
classic pretensions as the horse might not run so 
well afterwards. That, as I follow it, means that the 
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races would be too much of a strain for a 2-year-old. 
Sir Gordon does not, however, criticise M. Cunning- 
ton for what he did. It is, of course, only the 
trainer who can really tell whether it is wise to race 
a horse in a particular race. M. Cunnington says 
that he would not normally run a 2-year-old in three 
races in sixteen days, as to do so would usually be 
too hard on the horse, but he thought the second 
race had not been any real test. 

One has, therefore, to bear in mind that it may 
be that an accumulation of small strains during the 
early extra training, during the third race as a 2- 
year-old, and during the race at Longchamps, pro- 
duced a state of the heart which was such that a 
comparatively small extra strain coming shortly 
after the fourth race would produce a breakdown. 
The race at Longchamps certainly does not seem 
to indicate any loss of zest after the third race. M. 
Cunnington, however, agrees that if a horse is ridden 
too hard, the strain may not show at once, and that 
if a horse is once strained the danger is that a sub- 
sequent effort may aggravate the strain. 

At the time of the sale M. Bouchet examined the 
horse twice, once on Saturday, April 21st, and again 
on Monday, April 23rd. The Saturday examination 
was to be able to give the certificate required for 
export. That examination is of no real importance 
here. The Monday examination, M. Bouchet says, 
was a special examination as there had been no 
veterinary surgeon’s examination on behalf of the 
purchaser. Clearly that examination was so that if 
any query arose later, M. Bouchet could give evi- 
dence as to the condition of “ Hamama” when it 
left the stables. M. Bouchet examined “* Hamama ” 
both in his box, and after a canter of six furlongs. 
He tested his wind, heart, legs and general condition, 
including using a stethoscope. He found the horse 
quite normal. In particular, he heard no whistle, 
a had M. Deforge done so well when he was riding 

im. 

“ Hamama” was collected by Mr. Dawkin from 
M. Cunnington’s stable on Wednesday, April 25th. 
Mr. Dawkin is an independent head lad who con- 
tracts to take horses from one stable to another 
stable. ““Hamama” came over to this country by 
aeroplane. Mr. Dawkin says that during that jour- 
ney, the horse was calm and collected. He appeared 
quite fit and well when handed over at Sir Gordon’s 
stables. Sir Gordon says that the horse looked fit 
and seemed to be “in good heart,” namely, it was 
feeding well, in good spirits and ready to work. 
While “ Hamama” was in Sir Gordon’s stable, the 
horse had the following exercise: On April 26th, 
the horse was walked out for about 14 hours. On 
April 27th, the horse went out with Sir Gordon’s 
string and had two canters of five furlongs each. On 
April 28th, the horse went out with Sir Gordon’s 
string and had a canter of five furlongs. He then 
was tried over a mile going half-speed for seven fur- 
longs, and then “ opened up” over the last furlong, 
being given his head for a full gallop, but was not 
pressed. On Sunday, April 29th, the horse was 
walked out for three-quarters of an hour. On April 
30th, the horse was cantered five furlongs, and then 
had a half-speed gallop for 54 furlongs. On May Ist, 
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(Tuesday) the horse left Sir Gordon’s stables by van 
at 7.45 a.m. for Newmarket. During the whole of 
that time, during which * Hamama ” would no doubt 
have been under fairly close observation, nothing 
untoward was discovered at all. Indeed, when Sir 
Gordon saw M. Cunnington at Newmarket before 
the race, Sir Gordon’s report on the horse persuaded 
M. Cunnington to put £150 on “ Hamama ” to win. 
Sir Gordon was quite satisfied with the horse, and 
thought it was doing well. M. Cunnington thought 
the horse looked a bit lighter, but put that down to 
the travelling. 

At Newmarket on the day of the race, “Hamama” 
was one of the first horses to come out from the 
boxes into the saddling paddock. There are two 
rings there, a small ring and a big ring. It was at 
first walked round in the small ring, and then trans- 
ferred to the big ring, which is the saddling ring. 
The time when it came out can be ascertained almost 
precisely. The Two Thousand Guineas was timed 
to be run at 3.10 p.m. The race before was timed 
to be run at 2.30. Mr. Chamberlain, a veterinary 
surgeon called by the plaintiff, was at the races, 
but did not watch the 2.30 race. He stayed in the 
saddling enclosure to watch the runners in the Two 
Thousand Guineas. He says that “ Hamama ” came 
out as the horses were going down to the starting 
gate for the 2.30. Mr. Chamberlain tells me that 
he kept his eyes on “ Hamama ” and the other horses 
while they were in the rings, he had ‘“ Hamama” 
under observation for forty minutes until it left 
for the starting gate. During the whole of that 
time, “ Hamama” behaved quite normally; he 
showed no signs of excitement, and seemed quite 
fit. 

Mr. Rickaby was the jockey. He is one of our 
most experienced jockeys. He had not seen 
“Hamama ” before he came into the saddling ring. 
When he mounted it, the horse seemed normal and 
in good condition. The horse behaved perfectly 
normally while cantering to the start, and was no 
trouble at the starting gate. When the tapes went up. 
the horse started quite normally. “He went off 
nicely,” as Sir Gordon said. Mr. Rickaby tucked the 
horse in behind the leaders, and he seemed to be 
going well. Being a mile race, it is not, of course, 
a race where horses are run full out all the way. At 
the same time, the race is run at a fast pace, a win 
being worth £13,000 to £14,000 to the winner’s 
owner. Three and a half to four furlongs from the 
start, Mr. Rickaby went to “ pick him up,” that is. 
to tighten the reins a little so as to encourage the 
horse to go more quickly, but not, of course. full 
out. Without any warning symptoms whatsoever to 
use Mr. Rickaby’s expression, the horse suddenly 
“rolled over” to the left. It was not a normal 
swerve; it was a quite unusual movement for a 
horse to make. Mr. Rickaby slapped him on his 
left shoulder with his whip, and the horse then rolled 
over violently to the right. Mr. Rickaby thought 
the horse had broken a blood vessel, so eased him 
and looked. There was no sign of blood. After 
another furlong, Mr. Rickaby tried to pick the horse 
up again. The horse then staggered, and Mr. 
Rickaby thought the horse was going to fall. Mr. 
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Rickaby then wisely simply cantered the horse to 
the winning post, and walked him from there to the 
paddock for unsaddling. 

One further matter should be mentioned. After 
the first swerve, but not before, Mr. Rickaby heard 
the horse making a noise ; the noise lessened when 
the horse was eased, but became louder when he was 
picked up the second time. That noise was a little 
different, Mr. Rickaby says, from the normal sound 
made by a whistler. 

Needless to say, Sir Gordon, who had watched the 
race through his glasses from the trainers’ stand, 
hurried up to where the horse was after the race. 
He found the horse staggering about like a drunken 
man. Sir Gordon at once went and found Mr. Day. 
Mr. Day is a Fellow of the Royal College of Vet- 
erinary Surgeons, and is a partner in a firm who are 
retained by the Jockey Club to attend at Newmarket 
in case of accidents. Mr. Day at once came. He 
found the horse in great distress, swaying about. On 
examination, he found the heart going at a terrific 
rate, “bumping about,” in a state of palpitation, 
the rhythm of the heart having quite gone. He found 
the lungs normal, and apparently heard no whistling. 
At 6 p.m. on a second examination at which the 
horse was trotted, he found that the rhythm was still 
gone. Mr. Day came to the conclusion that 
“ Hamama ” was useless for racing purposes, a con- 
clusion with which neither M. Bouchet nor Mr. 
—— agreed when they later examined the 

orse. 

“Hamama” never returned to Sir Gordon's 
stables ; he was left in Mr. Jones’s stable at New- 
market. Apart from a period spent at the Equine 
Research Station, ““Hamama” remained at Mr. 
Jones’s stable until he went to the Equine Research 
Station on October 16th. He was slaughtered at the 
Equine Research Station on November 9th, and a 
post mortem held. 

On those facts, the question is : What caused that 
complete breakdown on May 2nd? Various 
theeries have been advanced. These are: (1) That 
the horse had been given an overdose of drugs. 
(2) That a leaf or other substance temporarily 
stopped up the horse’s nostrils, or got into its lung. 
(3) That the horse had been bruised during his 
journey from France or to Newmarket go as to 
cause some lesion, or a haemorrhage, giving pain, 
and therefore making the horse use extra exertion, 
thus causing a breakdown from heart strain. (4) That 
there was a temporary breakdown of the heart from 
an unknown cause occurring after the sale of the 
horse. (5) That the horse had a strained or damaged 
heart caused before the horse was sold. (6) That 
the horse had a naturally weak heart that could not 
stand up to the strain of a race such as the Two 
Thousand Guineas. 

Two other questions, apart altogether from the 
condition of the heart, were raised. These are: 
(1) Was the horse a “ whistler” at the time of the 
sale? (2) Were there so many worms in the horse 
at the time of sale as to make it an unsound horse 
for immediate racing in that it would first be neces- 
sary to de-worm it? So far as “ Hamama ” having 
excessive worms is concerned, this matter was not 
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pursued to the end of the case. Mr. Lawton made 
no mention of it in his last speech. It is enough to 
say that I find that that contention fails. 

The evidence with regard to whistling is as fol- 
lows. As I have said, whistling is a disease which 
gets progressively worse. The only two witnesses 
who heard whistling in this horse were Mr. Day 
and Mr. Molyneux, who was Mr. Jones’s head lad. 
and who looked after and exercised “ Hamama ™ 
while he was with Mr. Jones. Mr. Day says that on 
May 23rd (three weeks after the breakdown), he 
caused the horse to be galloped for five furlongs. 
four of them at half-speed, and the last at almosi 
maximum effort. Mr. Day says that as the horse 
went past him he heard the distinct whistle of a 
whistler, and judged the horse to be a “ whistler.” 
Mr. Molyneux said that whenever he was cantering 
““Hamama,” and asked him to increase speed, a 
definite whistle started ; and he says that he heard 
it distinctly when Mr. Day was testing the horse, and 
also when, on June 4th, M. Bouchet and Mr. Cham- 
berlain tested him. I was impressed with Mr. 
Molyneux as a witness. He struck me as being not 
only an honest witness, but a man who would be 
very observant, unlikely to miss anything, but also 
unlikely to exaggerate. 

When, however, the horse was killed at the Equine 
Research Station on November 9th, a drug was 
injected which had the effect at first of anaesthetising 
the horse without killing him. While in that condi- 
tion, a rhinolaryngoscope was used, and the muscles 
of the larynx thoroughly examined. No abnormality 
was disclosed, and no paralysis was found, the mus- 
cles withdrawing to their full extent. On the other 
hand, the larynx itself was rather small, and Pro- 
fessor Miller, who is in charge of the Research 
Station, said that this might cause a sound rather 
like whistling when the horse was under strain. In 
my judgment, the sound heard by Mr. Day and Mr. 
Molyneux was caused by this conformation of the 
larynx. I am satisfied that it only came on after 
the horse’s breakdown, and was caused by 
“ Hamama’s ” heart condition putting an extra strain 
on the horse. I think that it was this sound which 
Mr. Rickaby heard at the time of the breakdown. 
The complaint as to whistling, therefore, fails. 

I propose next to deal with the suggestion that 
this horse may have been given a drug. The sug- 
gestion is that an attempt may have been made to 
exhilarate the horse, and give it extra speed by the 
administration of an alkaloid drug; that too much 
may have been given with the result that the horse 
was, so to speak, overcome by the drug. Needless 
to say, there is no suggestion that either Sir Gordon 
Richards or Mr. Lewis had any part in, or were 
cognisant with, such an administration. Further. 
Mr. Beyfus has stated that the suggestion of a drug 
having been administered cannot be taken beyond 
it being a possible reason for the breakdown. After 
considering all the evidence on this aspect of the 
case, and all the inferences which may be drawn 
from that evidence, I reject entirely the suggestion of 
the possibility of a drug having been administered. 
The evidence, taken as a whole, seems to me to be 
conclusive against that suggestion. 
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It emerged during Mr. Beyfus’s cross-examination 
of Sir Gordon Richards that Sir Gordon’s head lad 
at the time of the race was an ex-trainer who had 
lost his licence because one of his horses had been 
found after a race to have been drugged. It is well 
known that the rule against drugging a race-horse 
is so strict that a trainer automatically loses his 
licence if one of his horses has been drugged even 
if, so far from taking any part in the drugging, he 
has taken every precaution against it happening. 
The Jockey Club may give back a licence so lost 
after a period has elapsed, but will only do so, of 
course, if they are satisfied that the drugging has been 
in no way brought about by any fault or any defauli 
on the part of the trainer. After May, 1956, this 
ex-trainer either received back his licence, or was 
Offered his licence back by the Jockey Club—I am 
not sure which—showing that Sir Gordon was fully 
justified in employing him. Indeed, it would be a 
great pity if men who were beyond reproach, such 
as Sir Gordon, did not give such a man a helping 
hand. I regret that the facts in relation to the head 
lad emerged. In any event, the head lad had nothing 
to do with ““ Hamama ” after the horse left Sir Gor- 
don’s stable in the early morning of the day before 
the race. The head lad did not go to Newmarket. 
I have heard the evidence of the travelling head lad 
who did go to Newmarket. He struck me as an 
honest, straightforward witness, and he was with the 
horse on the whole journey. He has described to me 
the great precautions which are taken at Newmarket 
against any unauthorised person having any access 
to a horse once he arrives at the Jockey Club’s 
stables at Newmarket, to which stables “* Hamama ” 
was taken straight away on arrival. These precau- 
tions seem to me to be as foolproof as is humanly 
possible. 

Even assuming that all these precautions broke 
down, the drug would have had to be a very strange 
drug. Mr. Chamberlain told me that he had known 
the administration of drugs to be mistimed, and had 
known drugged horses to be quite quiet during a 
race, but violently excited afterwards—in other 
words, that you cannot tell when the drug wili take 
effect. That may be so, but at no time was this 
horse excited at all. The horse after the race had 
inco-ordination of movement, but it had none of the 
other symptoms of drugging, namely, staring eyes. 
which may be either enlarged or pin-pointed, sweat- 
ing, blowing and panting, or being difficult to 
manage. He was, said Sir Gordon, quite cool after 
the race, the normal coolness that one would expect. 
Mr. Day told me that there was nothing that sug- 
gested drugging to him, and he is one of the veterin- 
ary surgeons of the Jockey Club. The picture of the 
breakdown is quite different from what one would 
expect if it had been due to drugs. The horse was 
quite quiet up to the off, and broke down forty to 
forty-five seconds afterwards without a single pre- 
liminary symptom. The whole picture before, during 
and after the race seems to me to negative any 
possibility of drugs. I reject entirely also the sug- 
gestion that a leaf or other substance stopped up 
the horse’s nostrils. This theory seems to me to be 
so far-fetched as not to merit any serious considera- 
tion. 
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The theory that “ Hamama” had suffered some 
form of bruising or strained muscle during his jour- 
ney from France to England, or from Sir Gordon’s 
stable to the race-course, at first seemed to me to 
merit some consideration since an air journey might 
well entail a certain amount of pitching and bumping. 
It has, however, been agreed by Counsel for all the 
parties that not only is there no suggestion that any 
injury occurred during the air journey, but that the 
journey between M. Cunnington’s stables and Sir 
Gordon’s stable may be completely disregarded so 
far as my Judgment is concerned. No suggestion 
was made in cross-examination of Sir Gordon’s head 
travelling lad that any incident occurred during the 
journey to Newmarket; and, as Professor Miller 
pointed out, modern horseboxes are so made as to 
render it extremely unlikely that any injury sheuld be 
so caused. In these circumstances I reject as a pos- 
sible explanation of the breakdown the suggestion 
made by Mr. Day that it might have been caused by 
some form of physical injury to “ Hamama ” during 
the journeys. 


In my hypothetical direction to a jury, I pointed 
out that the way in which “Hamama” behaved 
during the race could be taken into consideration 
only if the probabilities are that the events which 
occurred between the sale and the race had no effect 
on the horse’s heart. I have eliminated the journeys 
taken by “ Hamama.” There is left the period while 
it was with Sir Gordon Richards. I have already 
set out in detail the exercise undertaken by 
“ Hamama ” from his arrival to his despatch to New- 
market. My conclusion on this part of the evidence 
is that no horse whose heart could have been 
affected by such exercise could possibly have had a 
heart which could reasonably be expected to undergo 
the strain of racing in the Two Thousand Guineas. 
Either that exercise had no effect or, if it did, the 
breach of warranty is proved. I find that it had no 
effect ; no one suggested that it would have. M. 
Cunnington said that what Sir Gordon Richards 
would do by way of exercising the horse could not 
have caused anything to go wrong. 


I have deliberately left an examination of the 
evidence of the veterinary surgeons on both sides 
until after I have disposed of all these preliminary 
matters, since in my judgment the opinions and find- 
ings of the veterinary surgeons must be considered 
in the light of my findings on these matters. They 
must also be considered in the light of the fact that 
““Hamama’s” breakdown occurred when it did, 
namely, before the half-way mark at the first 
attempt by the jockey to increase the speed at which 
the horse started the race, remembering that M. Cun- 
nington said that you could disregard the possibility 
of undue strain during the beginning stages of the 
Two Thousand Guineas. 

I start with Professor Miller’s evidence. [I start 
with the professor for two reasons. The first is that 
Professor Miller is the only veterinary surgeon called 
who had the opportunity of a prolonged investigation 
into the condition of “ Hamama’s” heart. The horse 
was in the Equine Research Station for two periods, 
from May Sth to the 8th, and from October 16th 
until at any rate the end of that month: I am not 
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quite sure whether “ Hamama™” was at the Station 
or at Mr. Jones’s for the period between November 
Ist and 9th, but I do not think it matters. The 
second reason is that Professor Miller, having had 
these opportunities, is, of course, extremely well 
qualified to express an opinion based on what was 
found while “ Hamama” was at the Research Sta- 
tion. The professor’s mind is, if I may say so, a 
very scientific mind—that is to say, a mind which 
was careful to evaluate data before coming to a con- 
clusion, and careful not to give a definite Yes or No 
unless there was certainty. Mr. Beyfus pointed out 
to me in his last speech that at one time he put to 
the professor that his conclusion was pure specula- 
tion ; that Professor Miller’s answer was : “I prefer 
to say deduction”; and that in answer to me said 
that his conclusion was between the two. I think 
the professor was really using the word deduction as 
equivalent to a conclusion which was certain, and 
speculation as being a conclusion which was not 
certain, but probable. 


The professor’s conclusion is to be found at the 
end of his examination-in-chief. It is this: “ You 
seldom get a horse straining his heart except when 
he makes his effort at the end of a race ; but if you 
have had one strain in the heart, a second or sub- 
sequent strain can occur much more quickly. At 
some time previously to the Guineas ‘Hamama’ 
must have strained his heart, otherwise he would 
have galloped on towards the last furlong or two. 
His inability to gallop so much earlier in the race 
points to his having somewhere at some time had a 
previous strain to his heart which had affected his 
ability to race, possibly a strain which was not 
noticed.” The professor thought that, taking every- 
thing into consideration, that was the most probable 
cause of the horse’s behaviour he could think of. 
With that, of course, must be read the statement 
which he made in his letter of July 11th to Mr. 
Lewis’s solicitors. In that letter he wrote as follows: 
“You ask me to say whether we could state that 
* Hamama’s’ heart was sound on April 23rd or 25th. 
I am afraid this just impossible. I would go as far 
as to say that if the condition is due to lesions 
caused by parasite migration, the heart would not 
be sound on April 23rd and 25th. I could not: say, 
however, whether the heart was sound or not on 
April 23rd and 25th if the abnormalities found 
between May 4th and 8th were due to strain, the 
result of a violent exertion before, or even during, 
the Guineas race. It is possible that the horse may 
have had a perfectly normal heart before leaving 
France, and that because of some inherent weakness 
it did not stand up to the strain of the race. I am 
assuming that when the horse was cantered after 
arrival at Sir Gordon Richards’s premises, nothing 
abnormal was noticed by the jockey who rode it, or 
by those in charge of it after the canter.” In other 
words, my view of what the professor is saying in 
that letter is this: “I cannot be absolutely certain. 
It is possible (but not likely) that the horse had an 
unstrained heart when sold, but in that event it had 
an inherent weakness.” I think also that in consider- 
ing that letter, I have to take into consideration the 
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findings which I have made in regard to the events 
before the race. 

Professor Miller agreed that the mere fact that a 
horse had strained his heart at some time previously 
to a sale did not mean that he was necessarily 
unsound at the time of sale ; and it is because of this 
difficulty that I feel that the real question here is 
not whether “Hamama” had suffered a strained 
heart previously to the sale, but whether “ Hamama ” 
either had such an inherently weak heart that he 
could not reasonably be expected to stand the strain 
of the Two Thousand Guineas race, or had suffered 
a strain or strains before the sale of such a character 
that the result was that he could not reasonably be 
expected at the time of the sale to undergo the strain 
of the Two Thousand Guineas race. I think that 
Professor Miller probably had that type of strain in 
mind when he said that if the evidence of Rickaby 
is correct, it would point to a strain before the horse 
ran in the Two Thousand Guineas, meaning a strain 
of such a character that the horse would fail to stay 
the course. 

Professor Miller thought that the breakdown in 
the Guineas could have been due to one of four 
things : (a) Previous dilatations of the heart due to 
strain : (b) Fenestrations or holes in the cusps of the 
aorta valve of the heart which would weaken the 
heart ; (c) a lesion of the heart due to the gnawing 
of worms which had been carried into the heart by 
the bloodstream—this is quite a different point from 
the excessive quantity of worms which I mentioned 
earlier—or (d) a combination of these causes. 

I do not think that it is possible to postulate 
whether the fenestrations which were undoubtedly 
found in the cusps of the aortic vales of “ Hamama’s ” 
heart at the time of the post mortem were fenestra- 
tions which existed before the Two Thousand 
Guineas, or came into existence after the Two Thou- 
sand Guineas. If they existed as a developmental 
feature, racing would undoubtedly tend to cause the 
heart to dilate more easily than otherwise. Similarly, 
I do not think one can determine whether there was 
a lesion of the heart due to worms. If there was, 
Professor Miller said that the worms must have been 
boring into “ Hamama’s” heart at the time of the 
sale. In my judgment, it is sufficient for my purpose 
to determine whether or not it is probable that at 
the time of the sale, one or more of these conditions 
must have existed to a degree which made it un- 
reasonable to expect that the horse could undergo the 
strain of the Two Thousand Guineas race without 
breaking down. 

With these general factors in mind, I turn to the 
consideration of what was actually found during 
Professor Miller’s investigations of “ Hamama’s” 
heart while the horse was alive. In the first place. 
Professor Miller found that the horse had some very 
uncommon characteristics. The horse was an erratic 
horse. Examinations both by stethoscope and also 
by electro-cardiographs were not consistent : they 
were not the same two days running: Professor 
Miller never knew how he was going to find him on 
any particular day. Professor Miller found it diffi- 
cult to explain what precise abnormal condition in 
the heart produced the type of tracings which the 
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electro-cardiographs showed ; but one thing was cer- 
tain, and that is that the tracings showed that the 
heart was not a normally functioning heart. They 
did not show that of necessity the heart was per- 
manently damaged, and all the way through the 
professor was anxious that the horse should be given 
a chance of having regular graded exercise to see 
if the heart could not be brought back to a condition 
where the horse could be once again raced. Profes- 
sor Miller had no doubt but that the examinations 
showed that the heart had been seriously strained. 

I stress the erratic nature of the recordings because 
I think they throw considerable light upon the evi- 
dence given by M. Bouchet and Mr. Chamberlain. 
M. Bouchet and Mr. Chamberlain examined the 
horse on two occasions after the breakdown, the 
second occasion being on October 20th. M. Bouchet’s 
report of that examination is that while “ Hamama ” 
was in very low condition and out of training, this 
was not due to any disease but to insufficiency of 
work and lowered feeding ration. He examined the 
heart both at rest and also after exercise. The 
noises of the heart he found quite normal, with no 
intermittences and no murmurs, and he certified that 
* Hamama ” was normal. Mr. Chamberlain’s report 
at the same examination was somewhat similar. He 
detected no heart irregularity, no intermittency, and 
no murmur. Yet it is clear from the electro- 
cardiographs taken on October 19th and 2Ist that 
the heart on those two days was arrhythmic—in the 
words of Professor Miller, “ all over the place.” Not 
only so, but Professor Miller was quite certain that 
an examination by stethoscope on those days would 
most certainly have disclosed that condition since 
there were actual blocks shown on the electro- 
cardiograph which meant that the heart was ceasing 
to pump with any degree of regularity. I asked 
Professor Miller whether he could say quite definitely 
that there must have been this condition of arrhyth- 
mia when “ Hamama ” was examined by M. Bouchet 
and Mr. Chamberlain. He told me that he could 
not say this definitely because he had to respect his 
professional colleague’s opinion, but he was quite 
sure that if their examination had been more pro- 
longed, and not quite so quick, they would most 
certainly have heard the arrhythmia. Professor 
Miller was present at the examination. 

That brings me to the method of examination by 
M. Bouchet and Mr. Chamberlain, the two expert 
witnesses called by the plaintiff. M. Bouchet agreed 
that he examined “ Hamama’s” heart on each occa- 
sion, including his examination in France at the time 
of sale, by holding his stethoscope on the horse for 
a period of about one minute at a time—that is to 
say, for one minute before exercise, sometimes (but 
not always) for one minute immediately after exer- 
cise, and always for one minute a little later when the 
horse was once more back in his box. Professor 
Miller was of the opinion that such a period was not 
sufficient. He said in answer to Mr. Lawton in 
re-examination : “ We would not be content to base 
any opinion on a heart which had only been auscul- 
tated for one minute, as you have to find both the 
pulse rhythm and also distinguish a murmur, for 
which purposes your ear must get attuned to the 
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rhythm of the heart.” He added that in the case 
of this particular horse it would not be fair to limit 
the examination to a minute either in his favour or 
against him. I think that this is really the secret of 
this case. I have no doubt at all that the type of 
examination carried out on each occasion by M. 
Bouchet and Mr. Chamberlain would be approved of 
by the vast majority of veterinary surgeons. Indeed, 
up to a short time ago, it was the only type of exam- 
ination carried out on a horse’s heart by veterinary 
surgeons ; but time has marched on, and it is now 
realised by experiments in research stations that such 
an examination may miss symptoms which could be 
found by a more prolonged investigation. 

At the examination which was carried out by 
M. Bouchet and Mr. Chamberlain on June 4th, 
“ Hamama” was taken to a gallop at Newmarket 
known as The Long Hill Gallop. This is a gallop 
which is uphill, starting gently, and gradually increas- 
ing in severity. He was tested over the first four 
furlongs of the gallop, the steepest part of that part 
of the gallop being of about equal steepness to the 
first part of the Epsom mile and a half course over 
which the Derby is run. M. Bouchet’s findings are 
contained in his report of June Sth. He says in that 
report that he found “ Hamama” brilliant, willing 
at work, and in normal condition—a horse in good 
health, in training. He says that whereas before 
exercise a regular intermittency was heard once 
every fifteen beats, that intermittency passed away 
after exercise, and he found after exercise no altera- 
tion in rhythm, and no abnormal noise. The heart 
he found after exercise absolutely normal. Those 
findings in general agreed with the report of Mr. 
Chamberlain, who said that the horse worked well, 
although in view of the regular intermittency, he 
would say that the horse had had a slight sprain of 
the heart muscle, and had what could be called an 
athlete’s heart. He wondered whether the cause of 
the trouble had been the journey by aeroplane. 

Mr. Molyneux, Mr. Jones’s head lad, rode the 
horse on that occasion, and gave me a somewhat 
different picture. He told me that the two veterinary 
surgeons wanted him to “stride” the horse past 
them, that is, to come along at rather less than a full 
gallop, and rather more than a canter. He says that 
on the first occasion the horse behaved very well, 
although he heard a whistle. He says that Mr. 
Chamberlain suggested that the horse should be sent 
down to do the gallop a second time, that he walked 
the horse down, so resting it, and then started to 
come back. He said that between a furlong and a 
half to two furlongs from the start on the second 
occasion, the horse suddenly seemed not to want to 
go, or else could not go. He said that the feeling was 
quite different from normal, and that he had to gather 
him up, get hold of him, and kick him several times 
in order to persuade him to finish the running. Mr. 
Molyneux had the feeling that if the horse had been 
expected to go any further, it would have collapsed, 
or “ something of that sort,” to use his own words. 
Mr. Molyneux was so perturbed at the horse’s con- 
dition that when told to take the horse home, he 
jumped off the horse’s back as soon as he was off 
the gallop, and walked him home. He says that the 
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next day the horse left its food, and did not come 
On to its food again for two or three days. He said 
that while up to that time he had been gradually 
increasing the horse’s exercises, after that time he 
never tried him again over a distance of anything 
like a mile. 

As I have said, I was very struck with Mr. Moly- 
neux’s evidence not the less so because it was not 
the result of long cogitation. Mr. Molyneux was 
subpoenaed to come to court by the defendants as 
a result of the plaintiff's counsel taking a point on 
the evidence. I believe Mr. Molyneux, but that does 
not mean to say that I think that either M. Bouchet 
or Mr. Chamberlain was not being quite frank with 
the court. They did not auscultate the horse’s heart 
at the moment of the finish of the stride, but only 
when the horse was back in the box ; and I do not 
think they realised that anything untoward had hap- 
pened during the exercise. It is not for a head lad 
to make any comment in front of veterinary sur- 
geons ; he only does what he is told to do; and 
I do not think the mere fact that he was kicking the 
horse several times would be sufficient to draw Mr. 
Chamberlain’s or M. Bouchet’s attention to what was 
happening. It is the man on the horse’s back who 
can feel whether the horse is failing to keep its 
expected rhythm of movement. I think that what 
Mr. Molyneux found was probably typical of the 
result of the condition of the horse’s heart. He was 
a willing horse, an uncomplaining horse. It was 
Professor Miller who pointed out that the trouble 
with willing race-horses is that they have jockeys on 
their backs urging them to greater efforts. 
“ Hamama ” was the type of horse that went on until 
something happened which compelled him to 
falter ; and I think that the failure of M. Bouchet and 
Mr. Chamberlain to discover the condition of the 
horse’s heart after that gallop was because their 
auscultation was for too short a time. 

I feel that what M. Bouchet failed to find on 
October 20th, and what he failed to find on June 4th, 
throws very considerable light upon his evidence 
as to his examination at the time of the sale. That 
does not mean to say that I do not accept M. 
Bouchet as being a completely honest witness, and 
a veterinary surgeon of great experience. It does 
mean to say that in the case of ““ Hamama ”—a horse 
which was exceptional in that his symptoms varied 
greatly from moment to moment—an examination 
such as M. Bouchet gave at the time of sale could 
well miss a heart condition which a more prolonged 
examination might have discovered. I would stress 
that it is clearly only within the last few years that 
the necessity for a prolonged examination has 
become apparent. 

So far as Mr. Day and Mr. Carey Foster, the 
other two experts called by Mr. Lewis, are con- 
cerned, it is sufficient to say that Mr. Day examined 
“Hamama” both on the day of the race and on 
May 23rd, and Mr. Carey Foster on May 1Sth and 
16th. Mr. Day found the heart to be a very bad one 
from the athletic point of view, and said in his report 
that it had probably been a bad heart for a long time, 
getting worse all the time through being asked for 
racing effort. Mr. Carey Foster found it impossible 
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to believe that ““ Hamama” was not suffering from 
cardiac irregularities at the time of his export from 
France. 

Taking the whole of the evidence into considera- 
tion, including the fact of the early and complete 
breakdown in the Two Thousand Guineas race, I 
find that at the time of the sale “* Hamama’s” heart 
was not sound—not sound in the sense that anyone 
knowing the true condition of the heart at the time 
of the sale could not have reasonably expected the 
horse to undergo the strain of racing in the Two 
Thousand Guineas race without breaking down. I 
think that ““ Hamama” probably started life with a 
heart which was not a very strong heart for racing 
purposes ; that his extra training as a backward colt, 
his three races in sixteen days, and his race with 
“ Buisson Ardent” eight days before the sale all 
helped to produce in the horse a heart which could 
not be expected to stand up to a race of the nature 
of the Two Thousand Guineas within ten days of 
the sale. In as much as “ Hamama” was sold with 
the knowledge that to take part in such a race was 
one of the purposes of the sale, I find that there was 
a breach of the warranty of soundness. 

At the same time, I want to make it clear that the 
warranty was given to M. Cunnington in the utmost 
good faith, M. Cunnington having no reason to sup- 
pose that the warranty was not a perfectly justifiable 
one. The fact that M. Cunnington gave evidence- 
in-chief of the warranty given to Sir Gordon 
Richards, when that warranty had not been pleaded, 
amply proves M. Cunnington’s good faith. In that 
connexion I think it is right to point out that Pro- 
fessor Miller said that a horse sometimes strains 
his heart after he has actually passed the winning 
post as the result of a last effort coming just before 
the winning post, and being carried on past the win- 
ning post, in which event there would be no fading 
away, and the strain would not be noticed when the 
horse went off his feed, and that did not always 
follow a strain. 

Having found that there was a breach of warranty. 
the next question is what is the true measure of 
damage. The breach I have found is based on the 
fact that “ Hamama ” was sold to run in the Guineas. 
and was not sound for that purpose. His price was 
based on the fact that he was a horse fit to run in 
the Guineas, and a horse with some chance of win- 
ning that race. It does not follow that he was not 
sound if the purpose had been to rest him for a 
while, and then to train him to run in races against 
opposition consisting of a lower class of horse than 
those that run in classic races. Even after his com- 
plete breakdown, and his condition in October. 
Professor Miller thought that with proper exercise 
he still had a fifty-fifty chance of being fit for some 
form of racing the following year. It must be borne 
in mind, however, that Mr. Carey Foster said that he 
had tried such exercises from time to time with horses 
whose hearts had broken down, but he had never had 
a success, 

“ Hamama” having been sold as a horse fit to 
run in the Guineas, and Mr. Lewis having used him 
for that purpose with the resulting breakdown, in 

(Continued on page 506) 
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The New President of the R.C.V.S. 


MR. J. N. RITCHIE, C.B., B.Sc., F.R.C.V.S., 
D.V.S.M., F.R.S.E. 


HE Animal Health Division of the Ministry 

of Agriculture Fisheries and Food has, within 

recent years, provided two distinguished Presi- 
dents of the British Veterinary Association, and for 
the year 1959/60 finds in its Chief Veterinary 
Officer, the new President of the Royal College of 
Veterinary Surgeons. It is indeed a happy state of 
affairs when what one may call the official branch 
of the profession is so closely and happily identified 
with the other branches—teaching, research, and 
private practice. 

Mr. Ritchie is an Aberdonian, having been born 
at Turriff in January 1904. He was educated at the 
local secondary school and at the University of 
Edinburgh, taking his professional qualification at 
the Royal (Dick) Veterinary College in 1925. In 
the following two years he took first the Diploma 
in Veterinary State Medicine, and then the Bachelor- 
ship of Science. 

Like many other brilliant students he joined for 
a short time the staff of his College, being appointed 
to the clinical department of the “ Dick” in 1926. 
From there he became junior assistant on the staff 
of the Corporation of Edinburgh, and was appointed 
County Veterinary Officer to Midlothian County 
Council in 1929. He remained in that position for 
the following six years, and in 1935 was translated 
to the major appointment of Senior Veterinary 
Officer in the Department of Agriculture for Scotland. 
This was the time, in his native Scotland, when the 
Attested Herds Scheme came into force, and Mr. 
Ritchie undertook the serious responsibility of 
directing the veterinary side of this Scheme, a sub- 
stantial task which occupied his time for the next 
three years. At the end of this period the veterinary 
staff of the Department of Agriculture for Scotland 
was absorbed into the newly formed Animal Health 
Division of the Ministry of Agriculture, and Mr. 
Ritchie was appointed the Ministry’s Superintending 
Veterinary Officer for the divisions of Perth, Fife 
and Clackmannan, Angus and Kincardine. This was 
almost the last period of his professional life when 
he was stationed in Scotland: for in the first year 
of the war he was appointed to the head office of the 
Ministry as Superintending Veterinary Officer. He 
remained there until 1944, except for a six months’ 
visit to the United States and Canada to enquire 
into the agricultural use of artificial insemination in 
those countries, and to study the control of animal 
diseases with particular reference to tuberculosis and 
brucellosis. 

High office was by this time not far away. He 
spent one year as Superintending Veterinary Officer 
for the Eastern Counties of England, and was then 
appointed Deputy Chief Veterinary Officer in Lon- 
don (1945). 

Thereafter, for a period he renewed his professional 
experience in his own country as Deputy Chief 


Veterinary Officer in Edinburgh (1946-52), and was 
appointed finally to the highest post in the Animal 
Health Division, that of Chief Veterinary Officer, in 
April of the latter year. 

His colleagues well know with what distinction he 
has acquitted himself, and this was recognised 
officially by the award of the Companionship of the 
Bath in the 1955 Birthday Honours, and profes- 
sionally by the award of the Fellowship of the Royal 
College of Veterinary Surgeons by election almost 
at the same time. He became a Fellow of the 
Royal Society of Edinburgh in 1957, and Junior 
Vice-President of the Royal College in 1958. 

Having regard to the course of his career, Mr. 
Ritchie has, naturally, a wide experience of work 
overseas, and as recently as last year was Vice-Presi- 
dent of the European Commission for the control of 
foot-and-mouth disease, also touring South America 
and attending the 4th Inter-American Meeting on 
Livestock Production in Jamaica as consultant to the 
Food and Agriculture Organisation of the United 
Nations. 

Mr. Ritchie is so well-known that it is hardly 
necessary for us to endeavour to effect, as it were, 
any kind of personal introduction between him and 
the general body of veterinary surgeons. His manner. 
unaffected but dignified, his patent sincerity, and his 
personal courtesy are familiar to everyone. He is 
an excelient public speaker, and in a dry fashion 
one of the wits of the profession. His approach to 
his important duties is flexible and imaginative, and 
his thoughtful consideration of problems, combined 
with his great experience almost invariably find the 
right answer. The Royal College has chosen wisely ; 
and in his distinguished office it is safe to say that 
Mr. Ritchie will do credit to his profession and 
honour to himself. 


THE SWINE FEVER (AMENDMENT) ORDER, 1959 


The definition of a pig dealer in the Swine Fever 
Order of 1938 is being amended ‘to include persons 
who buy pigs and feed them before resale: persons 
who keep the pigs for at least 28 days before resale 
for slaughter are not, however, dealers for the pur- 
poses of the Order. Dealers are required to keep 
registers of their transactions in a prescribed form. 

This revision is part of an Amending Order made 
jointly by the Minister of Agriculture and the Secre- 
tary of State for Scotland and which comes into force 
on June 29th. The Amending Order also relieves 
the police of their obligation to transmit to the head- 
quarters of the Ministry of Agriculture any notice 
of suspected swine fever that they may receive. They 
are still required to inform the Ministry’s veterinary 
inspector and the inspector of the local authority. 


ey 
i 
4 
| 
| 
| = 
| 
| EL 
| 
| 
| 
| 
| 


“ THE VETERINARY RECORD ” 


As these words are written, it has just become 
known that the two sides in the printing industry 
have been unable to reach agreement, and that, in 
consequence, labour will be withdrawn as from next 
Friday, June 19th. Our own printers made a special 
effort last week, by producing for us a 52-page issue 
in spite of many difficulties; but this week’s VET- 
ERINARY RECORD, and the next, have to be reduced 
in size, and may be late in arriving in readers’ hands. 
We feel sure it will be understood that these matters 
are quite outside the control of the Association or 
of the Editor. 

It will be necessary to go to press a day earlier 
than usual for the issue to be dated June 20th, and 
we apologise in advance to correspondents, adver- 
tisers in our classified columns, and honorary secre- 
taries of Divisions who send in notices if we are 
unable to set up all such material in type in the 
reduced time available. May we add that, until the 
situation becomes easier, it will not be possible to 
print more than one insertion of any classified 
advertisement or notice. 


CHAROLLAIS CATTLE COMMITTEE 


The Minister of Agriculture has announced in the 
House of Commons the membership of the Com- 
mittee which he and the Secretary of State for Scot- 
land have appointed to consider the question of an 
experimental importation of Charollais cattle. The 
names are as follows :-— 


News and Comment 
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The Rt. Hon. The Lord Terrington (Chairman), 
Mr. J. W. Bruford (a past President of the B.V.A.). 
Sir Alexander Glen, and Sir James Scott Watson. 
The secretary of the committee is Mr. R. A. Isaacson 
of the Ministry of Agriculture. 

The full terms of reference of the Committee are: 
“To examine the proposals that have been made 
for the import into Great Britain of Charollais cattle 
and semen, and to advise the Minister of Agriculture 
and the Secretary of State for Scotland whether a 
prima facie case exists on animal breeding and 
husbandry grounds for the Ministry of Agriculture 
to conduct trials with imported Charollais cattle; 
and if so, whether it would be inadvisable to hold 
such trials in view of the possible animal health or 
other risks attendant on any import.” 


FOWL PEST IN MID-ESSEX 


The centre of the county has been declared an 
Infected Area by the Minister of Agriculture under 
the Fowl Pest (Infected Areas Restrictions) Order, 
1956. The restrictions came into force on June Sth. 
The Infected Area comprises the borough of Chelms- 
ford; the petty sessional division of Chelmsford; the 
parishes of Black Notley, Bradwell, Braintree and 
Bocking. Felstead, Great Saling, Panfield, Rayne, 
Shalford, Stisted and Wethersfield in the petty ses- 
sional division of Freshwell and South Hinckford; 
and the parishes of Cressing, Fairstead, Faulkbourne, 
Hatfield Peverel, Terling, Ulting. White Notley. 
Wickham Bishops and Witham in the petty sessional 
division of Witham. 


The “ Hamama ” Case—Concluded. 


my judgment I cannot assess “ Hamama’s” value 
on the basis that at the time of the sale he had not 
broken down, and that if he had been sold on that 
date as a horse who, with some rest and graduated 
training, might have been a really useful racehorse, 
that warranty might well not have been broken. I 
must take his value after the breakdown. Taking 
the value in that way, I do not feel that I have had 
much assistance in my task of estimating the proper 
sum to allow. Sir Gordon Richards gave his value 
as a hack. | do not think this the true value. 
Apart from that, I have nothing ; I am reduced to 
what is really pure speculation on my part. 

I take against Mr. Lewis the following facts ; (1) I 
think that Mr. Molyneux gave “Hamama’” reason- 
able exercise during the time that the horse was at 
Mr. Jones’s stable so that the heart would not degen- 
erate: but there is no evidence that the exercises 
which Professor Miller advised Mr. Day should be 
carried Out were in fact carried out. (2) Professor 
Miller said that had “ Hamama’s” heart been in a 
better condition in October, the chances of ultimate 
recovery would have been much more than fifty- 
fifty. (3) No attempt was made to sell the horse, 
and the horse was destroyed. (4) He might have 


some, but not much value as a stallion. I take in 
Mr. Lewis’s favour the following facts : (1) It costs 
somewhere about £10 a week to keep and train a 
race-horse, and anyone buying “ Hamama” would 
have to be prepared to pay such sums out for a con- 
siderable time, in addition to the price paid for the 
horse, on a gamble that he might become a useful 
race-horse, or might never be fit to run again. (2) The 
horse was already a 3-year-old, and certainly would 
not run until the following season, and then might 
not be fit to run, or might break down. 

Bearing those two sets of facts in mind, I do not 
feel that I can allow more than 500 guineas as the 
value of “ Hamama.” Mr. Lewis is entitled to the 
cost of the keep of “ Hamama” for a reasonable 
time, that is until he could reasonably have put 
“Hamama” up for sale. As no steps were taken 
to exercise “Hamama” in accordance with the 
views of the Research Station, and the horse was 
slaughtered, I do not think that Mr. Lewis is entitled 
to more than that. I hold that the sales would be 
the July sales—that is, after reasonable opportunity 
had been given for the horse to be examined by 
veterinary experts. 

I propose to allow him twelve weeks at the sum of 
£10 a week, that is £120. In effect this means that 
the plaintiff is entitled to £405 from Mr. Lewis. 
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THE ROYAL COLLEGE OF VETERINARY 
SURGEONS 


At a special meeting of Council on Wednesday, 
June 3rd, Mr. J. N. Ritchie, C.B., B.SC., F.R.C.V.S., 
D.V.S.M., F.R.S.E., was elected President for the year 
1959-60. Mr. H. Sumner, M.V.SC., F.R.C.V.S., D.V.H., 
was re-elected Treasurer, and Mr. G. N. Gould, J.P.. 
F.R.C.V.S., was re-elected Senior Vice-President for 
the same period. A photograph and biography of 
the new President is published on page 505 of this 
issue. 

The following is a copy of the auditors’ certificate 
giving the detailed results of the Council election : — 


We hereby certify that we have checked the voting 
papers sent in for six members of the Council of 
the Royal College of Veterinary Surgeons and that 
the number of votes obtained by the ten members 
nominated for the vacancies are set out below against 
their respective names : — 


Lamont, Hubert Gibson... 1,385 elected for four years 
Wooldridge, Walter Reginald 1,079 

White, John Beveridge 

Wilkinson, Edward ... 

Wilson, Harry McIntyre... 898 elected for one year 

Bosworth, Thomas John... 876 not elected 

Sumner, Kenneth Cummings 695 _,, 

Bell, Frederick Rowland ... 678 

Young, Michael ana = 491 


The total number of voting papers received was 
1,717 of which 188 were returned by overseas mem- 
bers, and there were in addition 8 voting papers 
declared invalid. 

Signed Wilkinson, Chater & Co. 


THE REGISTER OF VETERINARY SURGEONS 


The name of the undermentioned was removed 
from the Register (at his own request) under the pro- 
visions of Section 25 (3) of the Veterinary Surgeons 
Act, 1948, on June 4th, 1959:— 

ToweELL, Walter Bland, 59, Woodland Terrace. 
Darlington, Co. Durham. 


PERSONAL 

Births 

TayLor.—On May 25th, 1959, at Columbia Hos- 
pital, Milwaukee, Wisconsin, U.S.A., to Jean, wife 
of Philip Taylor, M.R.c.v.s., a daughter, Deborah 
Ann, sister for Gail, Richard, Valerie, and Maynard. 

TyLFrR.—On May 2Ist, to Jean (née Capey), M.B., 
CH.B., wife of John Tyler, B.v.SC., M.R.C.V.S., Westside 
Sheep Street, Winslow, a daughter, Wendy Jane. 


R.C.V.S. OBITUARY 


We record with regret ihe deaths of the following 
members of the profession : — 

Fincu, Richard, M.c., T.D., F.R.C.V.S., D.V.S.M. 
(vict.), Westwood, Clayton Green, nr. Chorley, 
Lancs., Major late R.A.V.C. (T.F.) Graduated 
December 19th, 1901, at the New Edinburgh College. 
Died June 4th, 1959, aged 78 years. 

Supplementary Veterinary Register 


Forman, Victor Henry, P.D.S.A., 14, Clifford Street, 
London, W.1. Died March 19th, 1959. 


THE ROYAL SOCIETY OF HEALTH 

A sessional meeting will be held at Reading on 
Thursday, July 2nd, 1959, in the Town Hall, Reading. 
The proceedings will include a paper on “The 
Slaughterhouses Act, 1958, with Special Reference 
to Section 3,” by J. Green, F.R.S.H., Chief Public 
Health Inspector, Reading. It will be followed by 
a discussion. 

Members and others proposing to attend the meet- 
ing should notify the hon. local secretary, Dr. E. 
Hughes, F.R.S.H., Medical Officer of Health’s Dept., 
Bristol and West House, 173/174, Friar Street, 
Reading, by June 22nd, 1959. Every Fellow, Mem- 
ber, Associate, and Affiliate may introduce one 
friend to be present at the sessional meetings of the 
Society. 


COMING EVENTS 
June 
17th (Wed.). Annual General Meeting of the North 
of Scotland Division in the Northern Hotel, Aber- 
deen, 2.30 p.m. 


3rd Annual General Meeting of the B.S.A.V.A. 
Metropolitan Region at the Royal Society of 
Medicine, 6 p.m. 

18th (Thurs.). Meeting of the Lakeland Veterinary 
Association at the Shap Wells Hotel, Shap, 6 p.m. 


27th (Set.). Meeting of the B.S.A.V.A. North West 
Region at the Brocket Arms, Wigan, 8.15 p.m. 
Dinner at 7 p.m. 


30th (Tues). Summer Meeting of the A.V.T. & R.W.s 
(Northern Region) at Aberystwyth, 11.30 a.m. 
July 
Ist (Wed.). Meeting of the B.V.A. Overseas Com- 
mittee at 7, Mansfield Street, London, N.W.1, 
2 p.m. 

8th (Wed.). Summer Meeting of the Lancashire 
Veterinary Association at Nantwich, 2.30 p.m. 
Reception and dinner at the Swan Hotel, Tarpor- 
ley, 6.30 p.m. for 7 p.m. 


August 
30th to 5th September. 77th Annual Congress of the 
British Veterinary Association in Folkestone. 
(Official opening Monday, August 31st.) 


B.V.A. COMMITTEE AND COUNCIL MEETINGS 
IN LONDON 


Tuesday, July 14th—at 7, Mansfield Street, W.1. 
4.30 p.m. Finance Sub-committee. 
Wednesday, July 15th—at 7, Mansfield Street, W.1. 
10.00 a.m. Veterinary State Medicine Committee. 
11.30 a.m. Home Appointments Committee. 
2.15 p.m. Small Animals Committee. 
Thursday, July 16th—at 7, Mansfield Street, W.1. 
10.00 a.m. Parliamentary and Public Relations 
Committee. 

12 noon Farm Livestock Committee. 

2.15 p.m. General Purposes and Finance Com- 
mittee. 

Friday, July 17th—at Connaught Rooms, Great Queen 
Street, W.C.2. 

10.15 a.m. Council Meeting. 
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Letters to the Editor 


The views expressed in letters addressed to the Editor represent the 
personal opinions of the writer only and their publication does not 
imply endorsement by the B.V.A. 


R.C.V.S. Council Elections 


Sir,—Will you kindly allow me to thank those who 
voted for me at the recent R.C.V.S. Council election? 
I will always try to act in what seems to me to be 
the best interest of the profession. 

Yours faithfully, 
EDWARD WILKINSON. 
Saxelby House, 
216, Osmaston Road, 
Derby. 
June 6th, 1959. 


Sir.—May I, through the columns of THE VETER- 
INARY ReEcoRD thank those who supported me in the 
recent Council elections? I shall continue to work 
for the good of the profession. 

Yours faithfully, 
H. M. WILSON. 
134, Bonnygate, 
Cupar-Fife. 
June 4th, 1959. 


Sir,—-May I ask the courtesy of your columns to 
express my very grateful thanks to those who voted 


for me in the recent R.C.V.S. Council Elections? 
Such evidence of my colleagues’ support and con- 
fidence is something I greatly value, and they have 
laid me deeply in their debt. 
Yours faithfully, 
FRED R. BELL. 
Royal Veterinary College. 
Camden Town, 
London, N.W.1. 


June 5th, 1959. 


Cerebro-cortical Necrosis 


Sir—During the past 5 years a disease of sheep, 
previously undescribed in the literature, has been 
diagnosed in the Pathology Department at this 
Laboratory. Symptoms begin with circling and 
progress by way of ataxia, decubitus, nystagmus. 
hyperaesthesia, tonic spasms, opisthotonos, and 
coma to death. 


Yellowish discoloration of the cerebral cortex, 
principally the dorsal and dorsolateral gyri, is readily 
seen on slicing the brain, while histological examina- 
tion shows the lesions to consist essentially of oedema 
leading to necrosis and a microglial phagocytic reac- 
tion. Occasional foci of a similar nature are seen 
in the cerebellum. There is a variable, slight to 
mederate, cerebral leptomeningitis. 

The clinico-pathological picture has all the appear- 
ance of a distinct entity for which the name cerebro- 
cortical necrosis is suggested. The cause remains 
unknown. 

Although seen in sheep up to 2 years of age, most 
of the cases studied have occurred in lambs. Until 
this spring the incidence was reported as sporadic; 
but with colleagues at the Cambridge and Norwich 
Veterinary Investigation Centres we are currently 
investigating 2 outbreaks in flocks of lambs. 

An apparently similar disease has been seen 
occasionally in cattle. 

It is hoped to publish a detailed report eventually. 

Yours faithfully, 
S. TERLECKI, 
L. M. MARKSON. 
Ministry of Agriculture, Fisheries and Food. 
Central Veterinary Laboratory, 
New Haw, 
Weybridge, 

Surrey. 
June \st, 1959. 


Professional Closed Shop 


Sir,—It would be interesting to observe the reac- 
tions of Mr. F. G. Murray. supposing. for example, 
he went into hospital with appendicitis, and an 
engineer turned up to perform the operation. When 
visiting the dentist, would he object to being attended 
by a plumber? 

Yours faithfully, 
MARGARET HOARE. 
Box 417, 
Kitale, 
Kenya. 
May 29th, 1959. 


DISEASES OF ANIMALS ACT, 1950—GREAT BRITAIN 
Summary of Returns of Confirmed Outbreaks of Scheduled (Notifiable) Diseases 


Period Anthrax Atrophic Rhinitis Foot-and-Mouth Fowl Pest 


Sheep Scab Swine Fever 


Ist to 15th May, 1959 
Corresponding 19°8 
period in 1957 
1956 


Ist Jan. to 15th May, 1959 
Corresponding 1958 
period in 1957 
1956 
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